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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

BLUEEARTH BIOFUELS, LLC,

Plaintiff,

§

§

§

§
§ CIVIL ACTION NO. 3-08CV1779-L

§

§

§

§

§

§

§

VS.

HAWAlIAN ELECTRIC COMPANY, INC.
MAUl ELECTRIC COMPANY, LTD,
ALOHA PETROLEUM, LTD AND
KARL E. STAHLKOPF, INDIVIDUALLY,

Defendants.

DECLARATION OF KARL E. STAHLKOPF IN SUPPORT OF
DEFENDANTS' MOTION TO DISMISS DUE TO LACK OF PERSONAL

JURISDICTION

Pursuant to 28 U.S.C. § 1746, I, Karl E. Stahlkopf, declare under penalty of perjury that:

1. I am competent to make this declaration. The facts stated in this declaration are

within my personal knowledge and are true and correct to the best of my knowledge and belief.

2. I am the Senior Vice President for Energy Solutions and Chief Technology

Officer of Hawaiian Electric Company, Inc. ("HECO"). HECO is one of Hawai'is oldest and

largest companies. For more than 100 years, HECO and its subsidiaries have provided energy to

the people of Hawai'i. Together, these companies serve 95% ofthe State of Hawai'i's 1.2

milion residents on the islands of Oahu, Maui, Hawai'i Island, Lana'i and Moloka'i.

HEeD's Relationship with BlueEarth

3. As Senior Vice President for Energy Solutions and Chief Technology Offcer of

HECO I was personally involved with and have knowledge of all aspects of HE CO's business

dealings with BlueEarh Biofuels, LLC ("BlueEarh").
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4. HECO's initial introduction to BlueEarth occurred in Hawai'i in February, 2006.

HECO met with representatives of BlueEarh including Mr. Landis Maez. In March, 2006

BlueEarth and HECO began discussing a project to supply biodiesel for the Hawaiian Islands.

Multiple representatives of HECO and its wholly owned subsidiary, Maui Electric Company

("MECO") met with Mr. Maez in Hawai'i on several occasions during the course of 
the paries'

initial discussions regarding a biodiesel production facility in Hawai'i. I was one of those

representatives and I paricipated in meetings during that time period.

5. After months of negotiations during face-to-face meetings in Hawai'i, on

September 27, 2006, HECO and MECO each signed Mutual Non-Circumvention and Non-

Disclosure Agreements (the "Non-Disclosure Agreements") with BlueEarh. The Non-

Disclosure Agreements were drafted and provided to HECO and MECO by BlueEarh. The

Non-Disclosure Agreements were executed and acknowledged by HECO, MECO, and BlueEarh

in Maui, Hawai'i on September 27, 2006. Mr. Landis Maez acknowledged the Non-Disclosure

Agreements for BlueEarh.

6. On January 29, 2007, after further numerous face-to-face meetings in Maui,

Hawai'i, HECO, MECO and BlueEarth executed a Confidential and Proprietary Memorandum

of Understanding between Hawaiian Electric Company, Inc., Maui Electric Company, Ltd., and

BlueEarth Biofuels, LLC to proceed with evaluation and development of a Biodiesel Production

Facility on Maui Electric Company, Ltd.'s Wa'ena Site on Maui, Hawai'i (the "MOU"). A true

and correct copy of the MOU is attached hereto as Exhibit "A." As with the Non-Disclosure

Agreements, the MOU was exclusively negotiated in Hawai'i, was executed in Hawai'i, and

contemplated performance only in Hawai'i. Moreover, the MOU specifically provides that it

"shall be governed by, construed and applied in accordance with the laws of the State of

Hawai'i." Exhibit A at ~6. The MOU was executed on behalf of BlueEarth by Mr. Landis Maez

AFFIDAVIT OF KARL E. STAHLKOPF IN SUPPORT OF DEFENDANTS'

MOTION TO DISMISS OR TRANSFER

PAGE 2

App.2



in Hawai', where he was living at the time. I do not know where Robert Wellngton signed the

MOU. I do know that BlueEarh had and has an office at 1088 Bishop Street in Honolulu,

Hawai', as shown on its website, http://ww.blueearthbiofuels.com/contact-blueearh-

hawaii.htmL.

7. The HECO Defendants have been wiling, and remain wiling, to try to

achieve an agreement with BlueEarth in executing the plans for a biodiesel production facility on

Maui, Hawai' i despite the hurdles that stand in the way of reaching a final agreement.

Unfortunately, BlueEarth has responded to difficulties in the negotiations with this lawsuit,

which the HECO defendants deny has any merit.

eontacts with Texas

8. As an Offcer of HECO I have knowledge of HECO's business, including its

vendors, partners and customers. HECO's and MECO's principal place of business is in

Hawai'i. HECO and MECO are organized under the laws of the State of Hawai'i and HECO's

and MECO's business operations are exclusively in Hawaii.

9. Neither HECO nor MECO have any business presence in Texas. HECO and

MECO do not provide energy, electricity or any other product or service to any individual or

entity in Texas. To the extent they have contacts with vendors and professional organizations in

Texas, those contacts are, to my understanding, for the purpose of advancing the companies'

business interests in Hawai' i.

10. I am a resident of Hawaiï. I have never traveled to Texas in relation to any

business with BlueEarth. I have never traveled to Texas in any business capacity whatsoever

relating to my work with HECO.

l1. As stated above, both the Non-Disclosure Agreements and the MOU were

negotiated, executed, and to be performed in Hawai'i. Neither I nor any other representative of
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HECO or MECO ever traveled to Texas to do business with BlueEarth. Accordingly, neither I,

nor any other representative of HECO ever contemplated or considered that a dispute between

BlueEarth and HECO could or would be resolved in Texas. Moreover, as stated above, the

MOU specifically states that it shall be governed by, construed and applied in accordance with

the laws of State of Hawai'i.

Forum Selection elause

l2. The Non-Disclosure Agreement's language providing that the agreement is

"enforceable in United States court as the exclusive venue" was never interpreted to mean that

venue would be proper in every cour in the United States. Rather, HECO and MECO

interpreted this provision to mean that the parties' dispute was to be heard in federal court

instead of state court. In any event, HECO and MECO never contemplated, discussed or had any

reason to surmise that they would be haled to a Texas cour to resolve the parties' dispute

because HECO and MECO had no dealings with BlueEarth in Texas.

13. Litigating this lawsuit in the Northern District of Texas wil be a substantial

burden and inconvenience for HECO, MECO and me. Paricipating in depositions, hearings and

attending trial wil cost thousands of dollars in travel expenses and lost time. Moreover, HECO

wil suffer because its officers and employees wil be required to spend substantial time

preparing for and attending to matters related to this litigation. The lost time and expense

associated with this litigation was neither foreseen nor prepared for and no agreement about

lawsuits in Texas was ever discussed or negotiated for between the parties. As discussed above,

HECO and MECO interpreted the provision upon which BlueEarth relies to mean that the

dispute was to be heard in federal court, not that venue would be proper in every federal court in

the United States. The substantial inconvenience associated with litigating in Texas makes this

litigation far more onerous then if the same litigation were filed in the District of Hawai'i.
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14. HECO and ME CO have their principal place of business in the State of Hawaiï.

i reside in the State of Hawai'i. The events giving rise to this lawsuit, i.e., the alleged breach of

the Non-Disclosure Agrements and the MOU could only have occurred in Hawai'i as a result of

business relations that developed in Hawai'i.

15. To my knowledge every representative of HECO and MECO that had any contact

with BlueEarth resides in Hawaiï. The Non-Disclosure Agreements and MOU were negotiated

in Hawai'i. Likewise both documents were executed in Hawaiï and contemplated performance

in Hawai'i. Hawai'i. is not only the most convenient forum for this dispute. it is the forum

where substantially all of the evidence and witnesses reside and the forum with the greatest

connection to this dispute.

I declare that the foregoing is true and correCt under penalty of perjury under the laws of

the United States. &5~
Karl E. Stahop
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Case 3:08-cv-01779-L. Document 9 Filed 12/08/2008 Page 8 of 14

. .

Confidential and Prprieta

Memoradum or Undersnding
betwee

Hawai Elecc Company, Inc. Maui Elecc Compaiy,Ltd.
. and BlueE BiofUeI LLC

to Pr with Evaluation and Development of a Bioces Pructon Facity
on Maul Elecc Company, Limte's Wa'ena Site on Maul, m

Ths Memoradum of Understadig ("MOU") is entere beteen Hawaian Electrc
Company, Inc. ("HECO~'), (until a Prjec Speifc HECO Unreguat Subsidiar is forned(at
which tie the rights and obligatons of HEO may be trferr in whole or in par to the
HEO Unrgu Subsidi) (Both HECO and the Unrgulat Subsidiar ar referr to in
ths doent as''HS''), Maui Electrc Company, Lt. CO'MeO") and BlueEa Biofuls LL
("BlueEa") (individualy, ~'Par," and collectively, the "Paes"). The effective date of ths
MOU is J6r.vli(\'( a (iib ,2007.

PURPOSE:

The pwpe of ths MOD is to memorial certn prliar understadigs . between
the Pares with regar to their afaton and busïnessrelationship with each other, in anticipaton
of future formal agrments in fuerace thereof, and to docnt the cunt understadig of
the anticipat roles and resp'onsibilities the Pares.may under with repet to the evaluation,
fudig and development of a large-sce biodiesel prouction facilty to be develope by a newly
formed lite liabilty company ("Newco") owned by the Pares, locate oIìMEO~owned land

(caed the Wa'ena site) on the island of Maui, Hawai ("Prjec"). The understadigs contaed
herein may be incorpte into and ma a par of subseent foral and bindig agrments

execute between the Pares.

GENERAL UNERSTANING:

The Pares desir to work together to:

1. Enance the atteIit of the Sta of Hawai's renewable energy objectives by faciltatig

the development of a niodiesl Pructon Facity Prject co-located by the Pares on

MEO's Wa'ena site on Mau, m. The Prjec wi be plaed, developed. pett,

fuded constrcte, maintaed and operate thugh the joint effort. of the Pares as
outled in ths MOD;

2. Prvide an altemativefuel sour (specifcaly biodiesel) ma frm eitberlocy
prouce feeto ('.'LPF'), when commercaly avaiable and economicay viable, or
imrt feetocks such as but not lite to refied bleahed and deorize pal oil
(''RD Pal Oil");

3. Fuer the respective roles and responsibilties of the Pares as deliea herein with
regar to the Prject;

4. Enance HECQ's public goodwil, by jointly (via the Pares) facitatig the constrction
and opetion of an economicaly viable company which furs HED's fianial an

social business objectives.

HUS BlueBa Maui Biodesèl Projec MOU ::ai~G,Inti ~
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. Prjec Investmnt, Ownrsip and Tig Understadings:

The Prject's intial phase (of an anticipatd tbphaes) is siz at 40 inon ga011 per
yea ("MGPY") (naepate ratig output) with an anticipR $61MM Prjec Cost and
developmentfimplementaon fudig timelineas follows:

January 200
(upon MOU Signng)

$8K
- $4Kfr

HUS

-- $4Kii
fidafrmBlue

Mar 207
(post HEO Inve$tment

Agrment Exection, HEO
Tollg Agrment Execution an

Leas Property Equity
Agrment Exection)

$1.6M
BlueEa
Provide

Due DDgence Fundb to;
- Marall the-Prject

thgh m PUC concept
approval (Tollig

Agrment and Le
Pry Eqity
Agrmet)

- Lok-iiEnee an
Cotrcton F'ir, Define

Engineeng and

Constrction Co &
Develop Schele and
DRA Constction
Contrt

- Begin Prliminai
Permttng work

-Prpa Ai Pèrt
- Negotiat the InYestmnt

A iDnt "lA'
Developmèt Eltort-Fundi

("DEPt) to:
- Conduct Site Tesg and-

due dilgence

- Seur Permts and Lad
Entitlment and 'Permt to
Constrct'

- Secre il debt and
bönd fianing

- Completedetaled
Engineeng and Prject
Cotig \__

- Constrcton Contrng
- Secui Fee-stok supply

Agrmets
- NegotiatOf-ta

agrments with HEO
- Lobbyig andPublie

Relaons as reir

- Reui Legal wor-
- Debt an GuteFin

Fee an C1osinCots

lIS BlueEa Maui BiodiesclProjee MOll 2' Intialei(\M~
Intial~tJ
Intials 4s
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Case 3:08-cv-01779-L Document 9 Filed 12/08/2008 Page 10 of 14

January 20. Janua 209
(Mlestones)

$59MM
Det, Bond and

In- Kind (L
Prpe Equity)

Insion

.Constncton and Workg
Capita to;

- Pr Plant Assets
Prjec Manment
Constrction Mangeinnt
Plant. Constrcton
Prur Feetoks
Sta an Tnr Perel
Coinnce tions

The income generate by the Ptject..Wi be alocte and dibute toea .par asfoUows: '

The specs of the equity alocaon wil be fuer detaed in the form Investment Agrment
("IN') to be negotiated and agr upon between the Pares with an anticipate exection dáte.in
Marh 2007. Tbeunderlymgequity ownersp premise is bas on; 1.) $61MM Prject Capita
Cost, 2,)$3.9MM MEO Wn'ena site Lad Appraal as alo reflecte in the Leed Prpe
Equity Agrment, $400k HECO up-frnt cash investent, BlueEa $2MM upfrnt iivesent,
and 89% LTV debt finacing. Should these ownerp assumptions chage (e.g., changes in
equity inons, application of acountig stadards and reuiments, or other chaged
cirumstaces), then the Investment Agrement shal reflec the revied investment, debt and
ownership percntages.

IN NO CASE WILL HEeO or HUS BE ASKED OR REQUIRED TO CONTRIBUT MORE
TH THEIR INTIA $400KUPFRONT INVSTMENT TO THE DEVELOPMENT
EFFORT OF THE PROJECT. AN ADDITIONAL DEVELOPMENT EFFORT FUNDS
REQUIRE BY THE PROJECT WIY. BE THE RESPONSIBIUT OF BLUEEATH.

It is understo by the Pares that th Prjec and Ni;co contemplate by ths MOU is a for prfit
entity. Th entity is expe to genera income anwiy which wil be distrbuted on a basis

reflectig ownerp percntnges and fr cah flows afr approprite reerves for capita
expenditu, debt retiment, etc.

..'

i The Newc Boar of Dirs membrship sba be prona to Prjec ownerp pentagCj .' () oJ

HUS BlucE Maui Biodesel Prject MOU 3 . Intis ~ (l fi \t. Intials ,LAIntials .~
App.8
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MUTUAL RESPONSmß.ITIE:

The Pares ag that they wi:

i. Negotiate exclusively with each other in goO faith to develop the Investment
Agrment (I), or its equivalent, sta the conditions unde which eah Paty would

parcipate and/or invest in Newco and be crete for its respecve contrbutioii (ca

servce and in~kid) to the Prject. The IA wi be subjecttotheapval by the HE
and HEO.Boar. of Ditors and the . State of Hawai Public Utities Coinssion .
("PUC'').

2. Work exclusively;and in good faith with eah other to develop th MauiWae'nasite
biodieslPrjec concept in prepaation for the HI PUC's approval of concet and

agrments.
3. Work exclusively and in goo faith with each other to negotiate and expete an

acceptable tollgamgement and leaed propert eqty agrment between Newco

andHUS.

BUS REPONSmß.ITIS:

The Pares agree th HUS wil:

1. Review and evaluate the Prject prposal. and satsfacoriy complete any fuer due
digence reuir by HUS;

2. With support frm its afliate, provide Newco with ealy stage Prject evaluaton and

development assistace, specay in the ar of site evaluation and assessment,
landowner relatons (includng obtanig site acs rights, resour evaluation,

envinmenta and pet approvals, right of ways as reui coiDunty and
governent relations activities, sta support and tehncal input);

3. Provide Newco withacess to relevant proprieta utilityinformon,subjecto

appropriate confdentialty agrments, if aproved by utility management 
an

purant to the nies of the HUS..HEü-MEO conct scn gudelies; and
4. Fud Due Dilgence effort (to be performed by BlueEa) of $4:K upon signg of

th docnt, in acrdance with the "Prject Investent. Ownhip and Timg
Understadigs" presente on page.2 of ths docent. The fuds wil be pla into

an Escrow accunt which wi be releaed to BlueEa upon BlueEahavig
expended $300k in development fuds and havig provided HUS with an acptable

acuntig of such expeditu as well. as with cah flows. plan and other
documentation acceptable to HUS evidencing futu cash flow reuirments. The HUS
fuds wi be us to cover the cas flow rements (engieerig, .pett,
consulting, legal ánd ficing) anticipat prior to m PUC apprval of the Investmert
Agrment, Tollng Agrment, and the Leas Prpe Equity Agrment, and any

oth reui PUC apprval. Newco wi be formed at the ti of the Investment
Agrment exection. The development fuds expende by both paes at the tiof

Newco formon. wil be acunte for as equity contrbutions and crte in the
iitial capita strctu of Newco

5. Mak an adtional equity investment in Newco (in the.fom' of long-term land
. acesslusageat the Wa'ena site), subject to the tialreview ofProjectfiancials and
attjnment of al state conditions and in acrdance with the investment and equity

HUS BlueBa Maui BiodeslProject Mou4 Intial..4 . .ll. .. Y1"".... . ¥Intis~
Intials. .,.
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Case 3:08-cv-01779-L Document 9 Filed 12/08/2008 Page 12 of14

lits ag upn in the Investment Agrment, and fu approval ofthe Hawai Public

Utities Commssion.
6. Reta and additioDåy fud any 3rd Pary negotiations oversight service reuir for

the Lad Lease negotiations between MECO and HUS, and Of-ta and Leed
Prpert Equity nl~gotiatons between HUS and the Newco.

7. Establish the Biofuels Public Trost Bntitycontemplated by imco.
8. Form an unguated subsidiar to negotiate and be th lessee on the lad leas with

MEeO.
9. Negotite the Le Prperty Equity AgtmentWith BlueEa .

BLUEEARm REPONSmn.lT:

The Pàres agr th 'BlueEa wi:

1. Have pri reponsibilty for establishing Newco (Investment Agrment, Tollg

Agrment and Lc.ad Prperty Equity Agrment by the Pares);
2. Prepar and approve the Prject development plas and schedules, afr consultation

with HUS and MF.cO;
3. Mage and acunt for the upfrnt BlueEa Prjec Du Digence Fundig of

$4K (plus HUS's contrbution to Due Dilgence of $4K). The dollar wi fud
the Due Dilgence effort though Apri 15th , 207 (or date of agrmenton Leased
Pro Equity Agrment and Tollg/Ofe Agrment between NEWCO andHBO); .

4. Fud the DEF Investment of $L.6MM upon agrment on Le Prpert Equity and

Tollg Agrment between NEweo and HEO;
5. Fund any additiona DHF Investment that may be necssar (beyond the estite

$L.6MM in exchge for adtional equity in thè Prjec.
6. Mae the DEF i:ffort;
7. Conduct 3rd par reur monitorig and evaluation;

8. Obta on behal of Newco, al reuir permts, land rights, and approvals;
9. Execte, on beha of Newco, long-term feestok reOU and delivery contr;

10. Independently negotiate and execute, on behal of Newco, the Tollg Agrment with
HEO, to be apprved by the HI PUC, for the delivery of a guarte inum .
anua prction of biofuels blend; and

i 1. Negotiat the investment docents, as state above; and
12. Negotiat the ConStrtion and Engieerig Contrts; and
13. Arge and pro the necssar debt fiancing to complete th project in
consultation with HUS; and .

14. Prvide Constrction, Sta-up and Lie-ycle Plant Management.

OTHR:
é

i. Th MOU may be ,amended at any time by mutu writtn agrment of the Pàres. It

sha expir twenty-four (24) months from the effective date uness exended or ealier te
by mutuàl wrttn agment of the Pares, or termnate as set fort here.

HUS BlueEa Maui Biodesel Prjec MOU

2. In th event \ht either Par determes that Projec evaluaton do not supprt
contiuation of the Prject, ei.ther Pary may teate ths MOU upon forty"five (45) days wrttn

Intial d(ll1 ~
Intials ;:.)Intial ~ --

5
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Case 3:08-cv-01779-L Document 9 Filed 12/08/2008 Page 13 of 14

._~,

notice to the other Pary and neither Pary sha have any fuer obligation to the other, except
puruant to any confdentialty agrments between the pares.

3. Th point of contat for any notice provide to the Pares under tb MOU shal be:

ForHECO:

Kal Staopf
P. O. Box 2750
Honruwu, En 96~~1
Phone: 808-543-7655;
Fax: 808-543-7657
E-ma: kstahlkopfQheco.com

ForMEO:

Ed Reindt
P.O. Box 398
~ului, En 96733-6898

PhOne: 808-871-2300'

Fax: 808-871-871-23..0
E-mail: EReinharCmaulelectrlc.com

For BlueEa:

LadisMaez
1088 Bishop Strt, Suite 4100

Honolwu, m 96813 '
Phone: (808) 388-5433
Fax: '(808) 388-5433
E-ma: Landis.Maez~ BlueEarthBiofuels.oom

4. In the coure of the Projec each Pary may provide cert confdenti inormation to
the other Par abut its system, operaons and business plas. The reipient wil hold such

confdential inormtion in confdence and sha not disclose it to any other Par without the
disclosing Par's pnor wittn appval in accordace with th terms and conditions of the

confdentialty agrment between the pares with repect to the Prject. ThMOU doe not in
any way alter, amend or negate the obligatons of the Pares unde such confdentity agrment
between th Pares, and the~s of any such agrment sha re in full fòrce and effect in
acordce with such agrment.

5. The Pares understad and ag tht any definitive bindig agrment between th
Pares with respect to the Prtiect wil be subject to any notice or approval that may be reti

by the HI PUC.

6. Th MOU sha begovemed by, constred and applied in acordce with the laws of
the Sta of Hawai.

HUS BlueBa Maui Biodesl Pn~ec MOU 6 Intialõt (\ M WIntial'iIntials ~
App.11



Case 3:08-cv-01779-L Document 9 Filed 12/08/2008 Page 14 of 14

7. Th MOU constitute the enti undersdig between the pares, supersedg any and
al previous understadigs, oral or wrttn, pertg to the subject mattr coiitaed herein. The

Pares have entered into ths MOU in reliance upon the reprentaons and mutu underngs
contaned herein and not in relice upon any ora or writtn representation or inormtion
provided to one Pary by any. represntative of the other pary. No Pary shal clai at any tie

that it entere into ths MOU in whole or in par based on any representation not state in ths
MOU.

In WISS WHEREOF, the pares hereto, herby execute ths Memoradum of
Understadig.

HAW Al ELECTC COMPANY, INC.

By: ~e¿ ~ihthJ1
Kal Eo Staopf .~
Sr. Vice Prsident

MAUl ELECTC COMPAN,LTD.

By:~..t.~
/ . Edwar L. Reinart

Prsident

BLUETI BIOFULS, JLLC

By: 4;çi.y~Maez~
Manng Parer

a..-J.¿¿rt:
Robe Wellgt. -
Managig pare: )

By:

HUS BlueEa Maui Biodesel Projec MOU 7 Intial. _.::. ..1111. .."~ ~lntial~
Intials . ""
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

BLUEEARTH BIOFUELS, LLC,

Plaintiff,

§

§

§

§
§

§

§
§

§

§

§

§

§

CIVIL ACTION
NO. 3~08CVl779-L

VS.

HAWAlIAN ELECTRIC COMPAN, INC.
MAUl ELECTRIC COMPAN, LTD,
ALOHA PETROLEUM, LTD AND
KARL E. STAHKOPF. INDIVIDUALLY,

Defendants.

DECLARATION OF JOSEPH VIOLA IN SUPPORT OF
DEFENDANTS' MOTION TO DISMISS DUE TO LACK OF PERSONAL

JURISDICTION

Pursuant to 28 U.S.C. § 1746, i, Joseph Viola, declare under penalty of perjury

that:

1. I am an Associate General Counsel for Hawaiian Electric Company ("HECO"). I

am personally familiar with the relationship between HECD and BlueEarth Biofuels,

LLC.

2. HECD and MECO have business dealings with companies and professional

organizations in Texas. but to the best of my information and belief after inquiry, all of

those contacts are to faciltate the Hawai'i-based operations of HECO and MECO. The

two examples cited by Plaintiffs-James Clary & Associates ("JCA") and Vignette

Corpration ("Vignette") are ilustrative. lCA provides services to HECD and MECO in

Hawai'i; in fact, JCA has an offce at one of HECO's power plants in Honolulu, Hawaiï.

The master services contract under which JCA serves HECO and MECO is governed by
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Hawaiï law. See Exhibit "A," which is a true and correct copy of the operative

agreement; the choice of law provision is Paragraph 14.6. Similarly, Vignette provides

software which HECO and MECO use in Hawai'i under a master licensing agreement

governed by Hawaiï law. See Exhibit "B," which is a true and correct copy of the

operative agreement between HECO and Vignette; the choice of law provision is

Paragraph II (h). The references to the controlling effect of Hawai'i law are highlighted

in both agreements.

3. HECO and its subsidiary Renewable Hawaïi Inc are paries to several

agreements with Shell WindEnergy Services. Inc. Those agreements relate to exploration

of possible wind and renewable energy projects in Hawaïi. MECO is a pary to one

con.ìdentiality agreement with Shell WindEnergy Inc. to explore possible wind and

renewable energy projects in Hawaiï. As far as I am aware, after inquiry, neither HECO,

MECO nor RHI presently have entered into any contracts to actually develop any wind or

renewable energy projects in Hawai'i.

I declare that the foregoing is true under penalty of perjury under the law of the

United States.

J~

APP.14



MSTR-JB-05-02

CSMA NO: MSTR~B~5~2

CONSULTANT SERVICES MASTER AGREEMENT

THIS CONSULTANT SERVICES MASTER AGREEMENT (the "Master
Agreement") is made on February 9. 2005. by and between HAWAIIAN ELECTRIC
COMPANY, INC. (hereinafter "Company"), a Hawaii corporation, whose principal place
of business and address is 900 Richards Street, Honolulu, Hawaii 96813. and whose
mailing address is P. O. Box 2750, Honolulu, Hawaii 96840-0001, and JIM CLARY &
ASSOCIATES, INC. (hereinafter "Consultant"), whose principal place of business is
5001 LBJ Freeway, Suite 800. Dallas. Texas 75244, and whose mailng address is. the
same, doing business in Hawaii.

WlINESSEIH
WHEREAS. Company is in the business of generation. transmission. and

distribution of electrical power on the Island of Oahu, State of Hawaii; and

WHEREAS, Company is in the business of generation. transmission, and
distribution of electrical power on the Islands of Maui. Lanai and Molokai, State of
Hawaii; and

WHEREAS. Company requires certain professional consulting work to be
accomplished from time to time in order to maintain reliable electrical power for its
customers; and

WHEREAS, Consultant is in the business of performing professional
consulting work such as that needed by Company; and

WHEREAS, Consultant represents that it is equipped and has the
expertise necessary to perform the particular professional consulting work required
under this Master Agreement.

NOW, THEREFORE. in consideration of these premises and of the
mutual promises herein contained, Company and Consultant hereby agree that
Consultant wil perform professional consulting work for Company under the following
terms and conditions:

EXHIBIT

l A

CONSULTANT SERVICES MASTER AGREEMENT JIM CLARY & ASSOCIATES,INC. (7/26/02)
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i. APPLICATION OF THE MASTER AGREEMENT

1.1 Purpose. The purpose of this Master Agreement is to set forth the terms,
conditions and administrative procedures applicable to the services or work provided by
Consultant for or on behalf of the Company under specific Work Authorizations
provided for hereunder.

1.2 . Term of Master Agreement - This Master Agreement shall terminate on

February 9. 2008, provided however, that said Master Agreement shall continue to be
effective as to any outstanding Work under a Work Authorization issued prior to that
date.

II. SPECIFIC CONTRACTS

2.1 Request for Quote - During the term of this Master Agreement, the
Company may from time to time issue a Request for Quote in the form of Attachment A,
Section I for certain services or Work to be performed by Consultant under the terms
and conditions contained herein.

2.2 Consultant's Proposal - If Consultant desires to do the requested Work, it

will fill out Section II of Attachment A, and propose a price or price structure for the
Work. Such a price quote shall constitute an affirmative representation by Consultant
that it is equipped and has the expertise necessary to perform the Work requested in
the Request for Quote.

2.3 Work Authorization - If Company desires to have the Work done by
Consultant, it will issue a Work Authorization by executing Section III of Attachment A.

2.4 Specific Contract - Each executed Work Authorization shall constitute a
specific contract, which shall be governed by the particular Work Authorization terms
and this Master Agreement. In addition, Company's request for Work under a Verbal
Work Authorization and the start of Work thereunder by Consultant shall also constitute
a specific contract and all Work thereby performed shall be governed by the terms and
conditions of this Master Agreement.

2.5 Authority to Issue - The following are the only individuals authorized to

sign Section III of Attachment A and thereby issue Work Authorizations hereunder and
may do so only up to the stated limits for each Work Authorization:

Senior Environmental Scientist
Principal Environmental Scientist
Department Manager
Process Area Vice President
Two Vice Presidents

Up to $5000.00
Up to $25,000.00
Up to $50,000.00
Up to $250,000.00
Greater than $250,000.00

2.6 Verbal Work Authorizations - In emergency or other similar time-critical
situations, Work may be authorized by Company under a verbal Work Authorization

CONSULTANT SERVICES MASTER AGREEMENT JIM CLAY & ASSOCIATES. INC. (7/26/02)
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from an individual listed in Section 2.5 above; provided that a written Work
Authorization (Attachment A) is completed for such Work within 24 hours of the start of
such Work; and, provided further, that Consultant invoices Company no more than the
amount it would charge its best customer for the same Work.

IIi. SCOPE OF WORK

3.1 Work Description - Consultant agrees to furnish all labor, tools, materials,
equipment, transportation, and supervision necessary to complete the work and tasks
described in Section I of each executed Work Authorization ("Work").

3.2 Schedule of Work - The Work in each Work Authorization 'shall start and
be completed as provided therein.

3.3 Change of Scope - In the event Company desires to revise the scope of
the Work, Company will initiate an Amendment to Authorization, Attachment B.
Consultant wil in turn fil in Consultant's proposed not-to-exceed price for the revised
scope and if Company accepts the proposed change in price, then both parties wil sign
and execute the Amendment which will become part of the Work.

IV. COMPENSATION

4.1 Price - Compensation for Work penormed and expenses incurred under
each Work Authorization shall be as set forth in such Work Authorization.

4.2 Invoicing - For each Work Authorization, Consultant will submit its invoice

for all Work rendered as set forth therein or on a monthly basis (the "billing period").
Such invoice shall be in a form approved by Company and shall at a minimum show (i)
the total hours of Work for the applicable billng period by each Consultant employee:
(ii) the hourly rate for each Consultant employee; (iii) a description of the Work
penormed; and (iv) an itemized list of all allowable expenditures made during the
month. Upon request by Company, Consultant shall provide supporting documentation,
including but not limited to invoices and receipts, as evidence of such expenditures.
The invoice shall reference the Company's Designated Representative, Company's
purchase order number or Service Contract number, if any, Contract Number, Work
Authorization Number and any additional information required as part of the Scope of
Work hereunder. All invoices should be addressed:

Hawaiian Electric Company, Inc.
P. O. Box 2750
Honolulu, Hawaii 96840-0001

Attention: Accounts Payable
Service Order No.

Service Contract No.

CONSULTANT SERVICES MASTER AGREEMENT JIM CLARY & ASSOCIATES. INC. (7/26/02)
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NOTE: Do not include the name of the Company's Designated
Representative in the address.

The ORIGINAL invoice, without attachments, must be sent directly
to the Accounts Payable address listed above. ALL REQUIRED
SUPPORTING DOCUMENTATION must be sent SEPARATELY to
the Company's Designated Representative. Failure to follow this
procedure may cause a delay in payment.

4.3 Payments - Payment of a properly submitted invoice will be made within
thirty (30) days after receipt and approval by Company.

4.4 Final Payment - Final payment of all remaining amounts due Consultant

under a particular Work Authorization, including any retention, shall be made within
sixty (60) days after all Work is completed, accepted by Company, and a proper final
invoice submitted; provided, however, that payment shall be made within thirty (30)
days if Company is satisfied by bond or otherwise that there are no outstanding claims
against the Work.

4.5 Withholding of Payments; Set-off - All payments, including the final
payment, are subject to adjustment during or after termination of the Work on the basis
of any final accounting which may be made by Company. Company may withhold from
any payment, including the final payment: (1) any amount incorrectly invoiced; (2) any
amount in dispute either because Company has found the invoice excessive, or the
Work performed unacceptable; or (3) an amount sufficient to completely protect
Company from any loss, damage or expense arising out of assertions by other parties
of any claim or lien against Company because of Consultant's performance of a Work
Authorization. Company further reserves the right to set-off any amounts due from
Consultant, or any affiliated company of Consultant, to Company against any amounts
payable at any time by Company in connection with this Agreement. "Affilated
company" refers to any corporation, firm or association which controls, is controlled by
or is under common control with Consultant.

V. STATUS OF THE PARTIES

5.1 Independent Contractor - Consultant will act solely as an independent
contractor of Company, and not as Company's agent or servant for any purpose. All
employees of Consultant wil work under the supervision of Consultant and not act as
Company's agents or servants for any purpose.

5.2 Subletting or Assigning Contract - Consultant shall not assign nor sublet

any portion of the Work under a Work Authorization without first submitting the
proposed subcontract or assignment to Company's Designated Representative and
receiving written consent from such Representative to subcontract or assign, which
consent may be granted or withheld in Company's sole discretion. A request to sublet

CONSULTANT SERVICES MASTER AGREEMENT JIM CLARY & ASSOCIATES, INC. (7/26/02)
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or assign must contain the name and location of individuals or firms to whom Work wil
be transferred, information on the qualifications and experience of those individuals or
firms to perform the transferred Work, and an estimate of the cost of Work to be
performed by the subcontractor or assignee. The general terms and conditions of this
Master Agreement and any amendment regarding the Work to be performed must be
incorporated into and attached to any subcontract or assignment. Consent to subletting
or assignment will not relieve Consultant of responsibility for the performance of the
Work in accordance with the terms and conditions of the Work Authorization in
question, and any amendments thereto.

Vi. POINTS OF CONTACT

6.1 Company's Designated Representative - A IICompany's Designated
Representative" shall be appointed for each Work Authorization. Such Representative
shall be the point of contact for and have the authority to speak on behalf of Company
concerning all matters related to the Work Authorization, except that he shall not have
the authority to amend this Master Agreement or the Work Authorization.

6.2 Consultant's Designated Representative - A "Consultant's Designated
Representative" shall be appointed for each Work Authorization. Such Representative
shall be the point of contact for and have the authority to speak on behalf of Consultant
concerning all matters related to the Work Authorization, except that he shall not have
the authority to amend this Master Agreement or the Work Authorization.

ViI. PERFORMANCE STANDARDS

7.1 Performance Standards - In selecting employees to undertake the Work
under a Work Authorization, Consultant shall select only those persons who are
qualified by the necessary education, training and experience to provide high quality
performance of the particular Work for which each such employee is responsible.
Consultant shall accomplish all Work in a professional manner and to the reasonable
satisfaction of Company. Consultant's personnel shall exercise that degree of skil and
care required in accordance with the generally accepted standards for such Work in
Consultant's field, and shall indemnify and hold Company harmless from any loss,
including but not limited to reasonable attorneys' fees and costs, incurred by Company
as a result of the professional acts, errors or omissions of Consultant or any of

Consultant's personneL.

7.2 Technological Developments and Remedies - Consultant shall promptly
advise Company of all reasonably available technological advances and remedies
which are known or become known to Consultant over the course of performance of its
obligations under each relevant Work Authorization issued under this Agreement and
up to the conclusion of the Work wHich may result in the Work having added value (Le.
better performance, design, material, longer useful life, etc.) to Company. Should
Company elect to incorporate such advances it shall do so pursuant to a Change Order
mutually agreeable to the parties.

CONSULTANT SERVICES MASTER AGREEMENT JIM CLARY & ASSOCIATES, INC. (7/26/02)
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7.3 Correction of Defective or Substandard Work - Consultant acknowledges

its absolute responsibility for insuring that the procedures used in the performance of
each Work Authorization are sufficient to satisfactorily accomplish the Work, and that
review and approval by Company of any drawings, specifications or other documents
prepared by Consultant in the performance of the Work shall not relieve Consultant or
any of its subcontractors or vendors of its professional responsibility for the Work.
Consultant agrees that it shall promptly correct without expense to Company all Work
which is not completed to the reasonable satisfaction of Company or which does not
meet the performance standards established herein. Consultant shall make such
corrections of defective Work upon written notice thereof anytime such defects appear
within one (1) year of Company's acceptance of the Work performed hereunder, or
other discovery period as specified in the Work Authorizations, even after termination of
this Master Agreement.

7.4 Right to Reject - Due to the critical nature of Company's operations,

Consultant agrees that if Company, in its sole discretion and after reasonable
consultation with Consultant, determines that any Consultant employee provided under
a Work Authorization is unsuitable for the performance of the Work, or that the
continued presence of such employee on Company property is not consistent with the
best interests of Company, then in such an instance Company may request that
Consultant remove such employee from the Work and Consultant shall forthwith comply
with this request. Consultant wil then immediately replace such employee with an
employee who fully meets the standards under this Master Agreement and will do so at
no cost to Company.

VIII. INSURANCE AND INDEMNITY

8.1 . Workers' Compensation - Consultant and anyone acting under its
direction or control or on its behalf shall at its own expense procure and maintain in full
force at all times during the term of each Work Authorization, Workers' Compensation,
Temporary Disabilty, and other similar insurance required by state or federal laws. In
the event that Consultant fails to maintain such insurance as required by law,

Consultant acknowledges and agrees that it will not seek or be entitled to any coverage
under Owner's insurance. Permissible self-insurance will be acceptable subject to
submission of a copy of appropriate governmental authorization and qualification by
Consultant.

In addition, Consultant and anyone acting under its direction or control or
on its behalf shall at its own expense procure and maintain in full force at all times
during the term of each Work Authorization, Employers Liability insurance with
minimum limits for bodily injury from accident of FIVE HUNDRED THOUSAND
DOLLARS ($500,000) - each accident; for bodily injury from disease of FIVE
HUNDRED THOUSAND DOLLARS ($500,000) - each employee; and for bodily injury
from disease of FIVE HUNDRED THOUSAND DOLLARS ($500,000) - each policy limit;
or other minimum limits as specified in the Work Authorizations.
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If there is an exposure or injury to Consultant's employees under the U.S.
Longshoremen's and Harbor Workers' Compensation Act, the Jones Act or other laws,
regulations or statutes applicable to maritime employees, coverage shall be included for
such injuries or claims.

8.2 Commercial General Liability Insurance - Consultant and anyone acting
under its direction or control or on its behalf shall at its own expense procure and
maintain in full force at all times during the term of each Work Authorization,

Commercial General Liability insurance with a bodily injury and property damage
combined single limit of liability of at least TWO MILLION DOLLARS ($2,000,000) or
other minimum limits as specified in the Work Authorizations for any occurrence. Such
insurance will include coverage in like amount for productslcompleted operations,

contractual liability, and personal and advertising injury. "Claims made" policies are not
acceptable under this Section 8.2.

8.3 Automobile Liability Insurance - Consultant and anyone acting under its
direction or control or on its behalf shall at its own expense procure and maintain in full
effect at all times during the term of each Work Authorization, Automobile Liability
insurance with a bodily injury and propert damage combined single limit of at least
ONE MILLION DOLLARS ($1,000,000) or other minimum limits as specified in the
Work Authorizations per accident.

8.4 Consultant's Pollution Liability Insurance and/or Asbestos Abatement
Liability Insurance and/or Lead Abatement Liability Insurance - In the event that
Company so specifies or as Consultant may determine based upon Consultant's
assessment of the Work, if the Work involves Pollution Cleanup Services, Asbestos
Abatement and/or Lead Abatement, the Consultant shall provide proof of insurance
coverage as applicable with a combined single limit of at least ONE MILLION
DOLLARS ($1,000,000) per occurrence or other minimum limits as specified in the
Work Authorizations.

8.5 Marine Insurance - If Consultant and anyone acting under its direction or
control or on its behalf charters a marine vessel for performance during the term of
each Work Authorization, Consultant shall first provide to the Company proof of
Charterers Legal Liability Insurance to be in effect during the term of the charter and
insuring liabilities arising out of charter agreements on form CL 345 NIE or equivalent,
with limits of liabilty of at least FIVE MILLION DOLLARS ($5,000,000) or other
minimum limits as specified in the Work Authorizations.

8.6 Waiver of Subrogation - Consultant and anyone acting under its direction
wil cause its insurers (except for Workers' Compensation and Professional Errors and
Omissions insurance) to waive all rights of subrogation which Consultant or its insurers
may have against Company, Company's agents, or Company's employees.

8.7 Company as Additional Insured - Insurance policies (except Workers'
Compensation, Automobile Liability, and Professional Errors and Omissions) providing
the inS'rance coverage required in this Article wil name Company, Company's agents,
andlor Company's employees as an additional insured, as appropriate. Coverage must
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be primary in respect to the additional insured. Any other insurance carried by the
Company will be excess only and not contribute with this insurance.

8.8 Certificates of Insurance - Within ten (10) days of the date of each Work

Authorization, Consultant shall fie with the Company's Designated Representative
certificates of insurance certifying that each of the foregoing insurance coverages is in
force, and further providing that the Company will be given thirty (30) days' written
notice of any material change in, cancellation of, or intent not to renew any of the
policies. Receipt of any certificate showing less coverage than requested is not a
waiver of the Consultant's obligation to fulfill the requirements.

8.9 Indemnity - Consultant and anyone acting under its direction or control or
on its behalf shall indemnify, defend and hold harmless Company from and against all
losses, damages, claims and actions, including but not limited to reasonable attorneys'
fees and costs, and all expenses incidental to such losses, damages, claims or actions,
based upon or arising out of damage to propert or injuries to persons, or other tortious
acts caused or contributed to by the negligence, gross negligence, willful misconduct or
omission of the Consultant or anyone acting under its direction or control or in its behalf
in the course of its performance under each Work Authorization; provided Consultant1s
aforesaid indemnity and hold harmless obligation shall not be applicable to any liability
based upon the sole negligence, gross negligence or willful misconduct of Company,
and provided further that Consultant's indemnity and hold harmless obligation pursuant
to this paragraph shall not be applicable to any liability based upon the professional
acts, errors or omissions of Consultant.

iX. OWNERSHIP OF MATERIALS, INFORMATION, COPYRIGHTS AND
DISCOVERIES

9.1 Ownership of Materials. Except as otherwise provided, any and all
drawings, specifications, technical information and business information of any type
whatsoever, whether or not characterized as secret or confidential obtained under this
Agreement or related to the Work, whether received or disclosed by written or oral
communication or otherwise, including all documents, materials and information
prepared or developed by Consultant in the performance of this Agreement (except as
provided below), are Company's exclusive property and shall be deemed Company's
confidential information and Consultant shall receive and maintain the same in the
strictest confidence. Consultant shall not use such materials or information for any
purpose other than for purposes of quotation or performance under this Agreement,
and shall not otherwise disclose such materials or information to others except with the
Company's consent given in writing. Consultant shall return all copies of all materials
relating to the Work to Company upon completion of the Work.

9.2 Excluded Materials and Information. Consultant shall have no obligation
to maintain in confidence any information that is now generally known in the industry or
was previously in Consultant's possession or custody and not obtained from Company,
or received from third parties, as evidenced by satisfactorily dated and authenticated
documentary evidence (such as dated publications, dated and publicly distributed
catalogs, dated manufacturing specifications, and dated, witnessed, and regularly kept
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laboratory notebooks) furnished to Company within fifteen (15) days of the execution of
this Agreement and acknowledged in writing by Company.

9.3 Discoveries and Inventions. Consultant agrees that all ideas, creations,
inventions, discoveries and improvements, whether or not patentable or copyrightable
and whether or not fixed in any mode of expression or reduced to practice (collectively
referred to as "Discoveries") which Consultant conceives of, alone or jointly with others,
or which are suggested by or result from any Work performed under this Agreement, or
which relate to the actual or anticipated business of Company, or the actual or
anticipated research and development of Company, or which result from the use of
Company facilities, equipment, supplies, or information, are also the sole and exclusive
property of Company, and Company shall have the right to use such Discoveries and to
obtain patent, copyright, andlor trade secret protection or any other form of legal
protection for such Discoveries. Consultant shall disclose promptly in writing to
Company all Discoveries made or conceived as a result of Work performed under this
Agreement.

9.4 Assignment of Copyright and Discoveries. Consultant agrees to assist
Company in every way (at Company's expense) to obtain, and from time to time to
enforce its legal rights to such Discoveries in the United States or other countries.

Consultant agrees to execute at Company's request, for no additional
compensation, all assignments of rights and other documents necessary to confirm
ownership by Company of such copyrights or Discoveries and to obtain patents,
copyrights and any other forms of legal protection. All copies of all such information
and materials relating to the Work must be returned to Company and all necessary
assignments executed by Consultant before final payment will be made by Company.

9.5 Previous Discoveries. Sections 9.3 and 9.4 shall not apply to Discoveries

made or conceived of and set forth in a tangible medium of expression by Consultant
prior to the execution of this Agreement. Consultant agrees to provide Company with
satisfactory written evidence or documentation of any such Previous Discoveries upon
Company's request.

9.6 Term of Confidentiality. This requirement under Section IX shall remain in
effect for as long as such material, information or Discoveries have not become
generally known in the industry without the Company's fault or negligence. This
requirement shall survive the expiration or termination of this or any other agreement
between the Company and the Consultant whether now or hereafter executed.

X. TERMINATION FOR CAUSE

10.1 Conditions Allowing Termination - If any of the following conditions occur
during the term of this Master Agreement, then in such case, Company shall have the
right to terminate the Master Agreement and all Work Authorizations thereunder as
provided in this Article:
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(a) Consultant fails or is unable to perform its obligations under the
Master Agreement or a Work Authorization to the reasonable
satisfaction of Company;

(b) Consultant becomes involved in a labor problem which in the
opinion of Company unacceptably impedes or slows down Work
under a Work Authorization;

(c) Consultant fails to commence correction of defective Work
immediately after notification of defect and to continuously and
vigorously pursue correction of defect until the Work is completed
to the full satisfaction of Company;

(d) Consultant makes a general assignment for the benefit of its
creditors;

(e) Consultant has a receiver appointed because of insolvency; or

(f) Consultant files bankruptcy or has a petition for involuntary
bankruptcy filed against it.

Termination of this Master Agreement shall automatically result in
termination of all outstanding Work Authorizations.

10.2 Notice Required Before Termination - Before terminating a Work
Authorization or the Master Agreement for cause, Company shall give written notice to
Consultant of the existence of one of the above conditions allowing termination for
cause and of Company's intention to exercise its termination rights if the condition is not
corrected to the satisfaction of Company within fifteen (15) days of such notice.

10.3 Consultant's Right to Correct Condition - Upon receipt of Company's

notice of intent to terminate for cause, Consultant shall have fifteen (15) days in which
to correct the noted condition to the satisfaction of Company, or, if appropriate, to
provide substitute Work which meets all the requirements of the applicable Work
Authorization and the Master Agreement.

10.4 Company's Rights Upon Termination - If Consultant fails to correct the
noted condition within fifteen (15) days, Company may terminate the Work
Authorization or the Master Agreement, or both and secure such substitute Work as it
deems necessary to complete the Work under the Work Authorization. In the event
Company acquires substitute Work under this provision, Consultant agrees to pay
Company upon demand, the difference between what the substitute Work actually
costs Company and what Consultant would have been paid had it completed the Work
itself. This provision shall survive termination of each Work Authorization and the
Master Agreement.

CONSULTANT SERVICES MASTER AGREEMENT JIM CLARY & ASSOCIATES, INC. (7/26/02)

App.24



MSTR-JB-05-02

Xl. TERMINATION FOR CONVENIENCE

11.1 Company's Rights - Notwithstanding Article X above, Company shall have
the right to terminate a Work Authorization or the Master Agreement or both at any time
for Company's convenience, which shall include any reason or no reason at all, by

giving written notice of such to Consultant. Termination of the Master Agreement shall
automatically result in termination of all outstanding Work Authorizations. Upon
receiving notice of termination, Consultant shall discontinue the Work on the date and
to the extent specified in the notice and place no further orders for services except as
needed to continue any portion of the Work which was not terminated. Consultant shall
also make every reasonable effort to cancel, upon terms satisfactory to Company, all
orders or subcontracts related to the terminated Work.

11.2 Termination Prior to Commencement of Work - If a Work Authorization or
the Master Agreement is terminated prior to Consultant's having commenced any Work
or preparation for Work, no payment shall be made to Consultant.

11.3 Termination After Commencement of Work - If a Work Authorization or
the Master Agreement is terminated for Company's convenience after Consultant has
commenced any Work, mobilization or other off-site activities under a Work
Authorization, Consultant will be paid its actually incurred costs, including administrative
and general overhead costs and demobilization costs, determined in accordance with
generally accepted accounting principles consistently applied, plus an amount equal to
ten percent (10%) of those costs to account for profi; provided that, if compensation
under a Work Authorization is on a time and materials basis, Consultant will be
compensated at the rates and profit level specified in the Work Authorization for Work
actually accomplished prior to the notice of termination. Notwithstanding the above,
Company shall not pay for time, and/or costs which, as determined solely in Company's
reasonable discretion, are excessive, given the total Work actually completed prior to
notice of termination.

11.4 Consultant's Duty to Mitigate - Consultant agrees that it has an affirmative
duty to mitigate all damages to it upon termination of a Work Authorization or the
Master Agreement for convenience of Company.

XiI. FORCE MAJEURE

12.1 Excuse of Performance - Notwithstanding anything in this Master
Agreement to the contrary, neither part shall be liable nor responsible for failure to
carry out any of its obligations under a Work Authorization caused by Force Majeure. A
party rendered unable to fulfill any obligation under this Master Agreement by reason of
Force Majeure shall make reasonable efforts to remove such inability in the shortest
possible time, and the other party shall be excused from performance of its obligations
until the party relying on the Force Majeure shall again be in full compliance with its
obligations under the Master Agreement and the affected Work Authorization
thereunder.
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12.2 Definition - The term "Force Majeure" as used herein shall mean any
cause beyond the control of the party affected, and which by reasonable efforts the
party affected is unable to overcome, including without limitation the following: acts of
God; fire, flood, landslide, lightning, earthquake, hurricane, tornado, storm, freeze,
volcanic eruption or drought; blight, famine, epidemic or quarantine; act or failure to act
of the other party; theft; casualty; war; invasion; civil disturbance; explosion; acts of
public enemies; or sabotage.

XII. LAWS, REGULATIONS AND PUBLIC ORDINANCES

13.1 Compliance - Consultant shall comply with federal, state, and local
statutes, regulations and public ordinances of any nature governing the Work, including
without limitation, those statutes specifically referred to in this Article. In addition,

Consultant, at its expense, shall obtain any and all licenses and permits required for the
performance of the Work. Consultant shall indemnify and defend Company from any
liability, fines, damages, costs, or expenses, including but not limited to reasonable
attorneys' fees and costs, arising from Consultant's failure to comply with this Article.

13.2 Taxes - Consultant assumes exclusive liabilty for all contributions, taxes
or payments required to be made because of persons hired, employed or paid by
Consultant by the federal and state Unemployment Compensation Act, Social Security
Acts and all amendments, and by all other current or future acts, federal or state,
requiring payment by the Consultant on account of the person hired, employed, or paid
by Consultant for Work performed under this Master Agreement. Sales, use and excise
taxes applicable to the value or use of any property incorporated, furnished, or

otherwise supplied by Consultant shall be stated separately from the price or rates
specified in Article IV (COMPENSATION), and shall not be included in any computation
of profit allowed by this Contract. Consultant assumes exclusive liability for all such
taxes charged or chargeable upon any such goods or materials supplied by Consultant
pursuant to each Specific Work Authorization.

13.3 Safety and Health Regulations - Consultant shall comply with all federal,
state and local laws and regulations pertaining to health, safety, sanitary facilties, and
waste disposaL. Consultant shall meet all requirements of the Occupational Safety and
Health Act of 1970 (OSHA) including all amendments. Consultant shall also comply
with any standards, rules, regulations and orders promulgated under OSHA and
particularly with the agreement for State development and enforcement of Occupational
Health and Safety Standards as authorized by Section 18 of the Act.

13.4 Equal Employment Opportunity - (Applicable to all contracts of $10,000 or
more in the whole or aggregate. 41 CFR 60-1.4 and 41 CFR 60-741.5(a).) Consultant
is aware of and is fully informed of Contractor responsibilities under Executive Order

. 11246 (reference to which include amendments and orders superseding in whole or in
part) and shall be bound by and agrees to the provisions as contained in Section 202 of
said Executive Order and the Equal Opportunity Clause as set forth in 41 CFR 60-1.4
and 41 CFR 60-741.5(a), which clauses are hereby incorporated by reference.
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13.5 Employment of Disabled Veterans and Veterans of the Vietnam Era -
(Applicable to all contracts of $10,000 or more in the whole or in the aggregate.
41 CFR 60-250.4 and 41 CFR 60-741.5.) Consultant agrees that it is and will remain in
compliance with the rules and regulations promulgated under The Vietnam Era
Veterans Readjustment Assistance Act of 1974, The Affirmative Action Clause set forth
in 41 CFR 60-250.4, the Rehabilitation Act of 1973 and the Equal Opportunity Clause
set forth in 41 CFR 60-741.5 which clauses are incorporated by.reference herein.

13.6 Drawings and Specifications - It is the intent of Company to have all
drawings and specifications for the Work comply with all applicable statutes,
regulations, general orders of the State of Hawaii, Company Tariff and ordinances. If
Consultant discovers any discrepancy or conflict between the drawings and
specifications and applicable legal requirements, Consultant shall immediately report
the problem in writing to Company's Designated Representative for the applicable Work
Authorization.

XLV. MISCELLANEOUS

14.1 Patents and Copyrights - Consultant agrees that in performing Work
under each Work Authorization, it wil not use any process, program, design, device, or
material which infringes on any United States patent or copyright or any trade secret
agreement. Consultant agrees to indemnify, defend and hold harmless Company from
and against all losses, damages, claims, fees and costs, including but not limited to
reasonable attorneys' fees and costs, arising from or incidental to any suit or

proceeding brought against Company for patent, copyright, or trade secret infringement
arising out of Consultant's Work. Company shall promptly notify Consultant of any such
suit or proceeding and shall assist Consultant in defending the action by providing any
necessary information.

14.2 Security - Consultant and Consultant's employees who perform Work
under each Work Authorization shall comply with the security practices and procedures
prescribed by Company to cover any Company property where Work may be
performed. Consultant shall advise its employees of these practices and procedures
and secure their consent to abide by these procedures. Company wil make a copy of
these practices and procedures available to Consultant upon request.

14.3 Amendments - This Master Agreement and any Work Authorization
thereunder may be amended or supplemented by and only by written instrument duly
executed by each of the parties.

14.4 Severability of Provisions - In the event a court or other tribunal of
competent jurisdiction at any time holds that any provision of this Master Agreement is
invalid, the remainder of this Master Agreement shall not be affected thereby and shall
continue in full force and effect.

14.5 Entire Agreement - This Master Agreement and any executed Work
Authorization thereunder shall constitute the entire understanding between the parties,
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superseding any and all previous understandings, oral or written, pertaining to the
subject matter contained herein. The parties have entered into this Master Agreement
in reliance upon the representations and mutual undertakings contained herein and not
in reliance upon any oral or written representation or information provided to one party
by any representative of the other party. Neither party shall claim at any time that it
entered into this Master Agreement in whole or in part based on any representation not
stated in this Master Agreement.

14.6 Applicable Law/Forum - This Master Agreement and all Work
Authorizations thereunder are made under and shall be governed by and construed in
accordance with the laws of the State of Hawaii. Each party agrees and consents that
any dispute arising out of this Master Agreement, however defjned, shaH be brought in
the State of Hawaii in a court of competent jurisdiction, provided, however, that

Company, at its option, may elect to submit any such dispute to binding arbitration
pursuant to the arbitration rules of the American Arbitration Association then in effect.

14.7 No Waiver - The failure at any time of either party to enforce any of the
provisions of this Master Agreement or any Work Authorization, or to require at any time
performance by the other party of any of the provisions thereof, shall in no way be
construed to be a waiver of such provisions, nor in any way construed to affect the
validity of this Master Agreement or any Work Authorization or any part hereof, or the
right of any party thereafter to enforce each and every such provision.

14.8 Access to Records - Upon request, Consultant shall make available for
inspection and audit by Company in Honolulu, Hawaii any and all records andlor
documents relating to Work performed under this Master Agreement during the
performance of the Work and for a period of up to two (2) years from the completion of
all Work under a Work Authorization. The right to audit shall not extend to the
derivation of overhead costs.

14.9 Regulatory Approvals - This Master Agreement shall be contingent upon

any and all required governmental and regulatory approvals, including those of the
Public Utiities Commission.

14.10 Gender and Number - The terms "Company" and "Consultant," as and
when used herein, or any pronouns used in place thereof, shall mean and include the
masculine, feminine and neuter, the singular or plural number, individuals, partnerships,
trustees or corporations and their and each of their respective successors, heirs,
personal representatives, successors in trust and assigns, according to the context
thereof. All covenants and obligations undertaken by two or more persons shall be
deemed to be joint and several unless a contrary intention is clearly expressed
elsewhere herein.

14.11 Attorneys' Fees and Costs - If Consultant's actions arising out of or
relating to this Contract cause Company to retain counsel to assist it in resolving the
matter in dispute or if Company is forced to pursue legal action against Consultant to
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enforce the terms and conditions of this Contract, then Company shall be entitled to its
attorneys' fees and costs incurred therein.

14.12 Survival of Obligations - All defense, hold harmless and indemnity
obligations hereunder shall survive termination of this Agreement.

XV. COUNTERPARTS CLAUSE

The parties agree that this Agreement may be executed in counterparts, each of
which shall be deemed an original, and all of which shall together constitute one and
the same instrument binding all parties notwithstanding that all of the parties are not
signatories to the same counterparts. For all purposes, duplicate unexecuted and
unacknowledged pages of the counterparts may be discarded and the remaining pages
assembled as one document.

IN WITNESS WHEREOF, the parties hereto have caused this Master
Agreement to be signed by appropriate representatives of each as of the date
indicated.

HAWAIIAN ELECTRIC COMPANY, INC.
("Company")

By ~
Sherri-Ann Loo -"
Its Manager - EnvironmentalDATE:

DATE:

By~Ch~
Thomas C. Simmons
Its Vice President - Power Supply
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B

DATE:

DATE: fJo/0rjkIí

JIM

By

INC.

MASTER CONTRACT NO. MSTR-PJB-05-02

WORK AUTHORIZATION NO.
Under Service Contract No. PJ

(Project Name)

i. Request for Quote

Under the terms and conditions of the Consultant Services Master Agreement,
dated , by and between . ("Consultant") and Hawaiian Electric
Company, Inc. ("Company"), Company hereby requests a proposal from Consultant to
perform the following Work:

Description/Scope of Work

Dated
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The minimum insurance limits and warranty defect discovery period specified in the
Consultant Services Master Agreement shall be modified for this Work Authorization
only:

Warranty
Section 7.3 - year discovery period for defects

Employers' Liability
Section 8.1 - $

$

$

per each accident
for bodily injury from disease -

each employee
for bodily injury from disease -

each policy limit
Commercial General Liability

Section 8.2 - $
$

per occurrence
general aggregate

Automobile Liability
Section 8.3 - $ per accident

Professional Errors and Omissions
Section 8.4 - $ per each claim

$ per aggregate

Pollution Liability andlor Asbestos Abatement Liability and/or Lead Abatement Liability
Section 8.5 - $ per occurrence

Marine
Section 8.6 - $ per occurrence

II. Consultant's Proposal

Consultant hereby proposes to perform the Work described above in Section I,
under said terms and conditions, for the following
amount:

Total not-to-exceed cost is
required is

Total not-to-exceed manhours

Work will begin no later than and be completed on or before

will act as Consultant's Designated Representative during the
performance of this Work.

Dated:
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III. Work Authorization

Consultant

MSTR-JB-OS-02

Consultant's foregoing Proposal is accepted. Consultant is authorized to
perform the Work as proposed. Company's Designated Representative for this Work
Authorization shall be

Dated:

Dated:

CONSULTANT SERVICES MASTER AGREEMENT

Company

JIM CLARY & ASSOCIATES, INC.

Company

(7/26/02)
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AMENDMENT NO. TO AUTHORIZATION NO.
MASTER CONTRACT MSTR-PJB-05-02

UNDER PURCHASE ORDER NO. /CONTRACT NO.

Hawaiian Electric Company, Inc. (HECO) and
(Consultant) agree to amend Authorization No. _ of the Consultant Services MasterAgreement No. , dated as follows:

Previous total not-to-exceed amount $
for Authorization No.

Total not-to-exceed cost for $
Amendment No. work

New total not-to-exceed amount for $
Authorization No.

is the designated HECO representative for this work.

Except as provided herein, the terms of said Agreement shall remain the same and are
incorporated by reference herein.

Please sign both copies of this document and return both to Hawaiian Electric
Company, Inc. We will endorse and return one copy to you for your files.

THE ABOVE AMENDMENT IS ACCEPTED BY:

HAWAIIAN ELECTRIC COMPANY, INC.

By: By:

Title: Title:

Date: Date:

By:

Title:

Date:

Attachment B-1
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CORPORA TE MASTER AGREEMENT

Haian Electrc Company, Inc-
"Client"
a HawaÜ .corporation

820 wad Ave.
Street Address

Honolulu. HI 96814
City, State, Zip

Th Corporat Mas Agment (th "Ageeen"), effctve Augu 31. 2QOO (the
'~Effive Dat'~
sf: fort the _ and COndtiOI un which the pares agee tht Clien may, pursu to one or more separly

$eut Scheules. (i) obt licees to use (a) Vig's proriet, non.cum softar (the "Program") li on the
rtlev Schedule(s), (b) Vignet-fuhed prori, cum soft (th "Custm Progr") provide puran to
~ti servces lite an the relev Sdiule(s) an (e) the user downenton (th "Documtation") tht Viget
mas geally avable in ha copy or electc form to it gera cur base in cojuncton wi licees of th
Progr. (ü) purche the serces lid on th relèvan Schedules, and (iü) purchae th servces (the "Serces'1lied

On one or more separtely ex Assi of Work. In ths Agreeen th term "Softare'l shal mea the Program

and/or th Cust Progrs, along with th Documentation, as appropriate.

beteen
Vignete Corporation

"Vignete"
a Delawar corporation

901 South Mo Pac Expressway
Buidig 3

Austi Texas 78746-5776

and

ths Ageeen sha consis of th Agreent Fon the attched Exhbits, and all exd Schedules, as well as all otr
rereced atchmen an any amndents. Th Ag is efve ony upon :fl exuton by bot pares. If Clien
is not a corporation or otr le entity fonned in a stte of the Unite State, the temi an coons of Exhibit B
B,1:ch here sh apply to ths Agre,. By síg below, each par ag to the tenn oftbs Agt. Any
execute copy oftbs Agent ma by relible me (e.g., photpy or tàsime) is coid an onp.

Agr to by:
Vig Qirpo1¿!/l

By: ",L'l;t--
(Signe)

,

¡¡:tO/~~
i

Haian Electc C01 Inc,(Cli~
By,. .y-er
(Sigture)
. Paul Oyer
(Nam tyed or prite)

Fi nancial Vi ce Pres ¡dent & Treasurer
(Title)

Augus.t 30,. 2000

(Date)

aOBERT R. ROBINSON

~ame ty o~~UNSEL

(Title)

(Date)

l
EXHIBIT

6
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EXHITA
CORPORATE MATER AGREEMENT
GENERA TE AN CONDmONS

1¡ LICENE GRA AN RIGHT OF USE.

s: Prvided th the Agrement and eah reevant Schedule haw

be fuy ex by both Vigntt and Client, Vignett
grts to Clit a. noius ve an nontnerable licee to
in and use the numbe of copi of th object coe veion
ofth Pr aM if applicable, th sour co veion of

CU Progrs, punt to th te and tOndition heei
and in th exute SChedules. Uiùess othse designte
al licees grted her sh be petu.

b. Unless ii spfied on th relevant Schedule, each co

of the Soft licese heeu iny be inUed on on

sie comut seer. Clien may us th Softe for the
funi exresly liceed by Client solely fo Clien's ow

iitm bii purses in the soft opetig
cnvirt (if any) spifid on th aplicale Schedule. The

Soft may not be us to prvide co tim sha
th.pa trai on the us of th Soft, v. or ac
host, or as a sece bwau for any th paes. Clie

shl not (im sh not pe any emloye or oth th
pa to cop, use, anyz, reve eDSìn, decompie,
dins seble, tnJatc, cover or apply any prdur or
proess to th Softe in or to as deve, anor
approte for any reon or pmse, !h soe cod or soe
lists for the Prna or any tr se inortion or
procss co in th Soft: Oter spialicc tc
an teston spif on th relevant exte Schedules

ar incororte by rece ino ths Section 1. Clients rits
in the Softii wi be lite to those exsly gr in
th Agremt. Vignett rees al rishts and lices in
an to th Sot not eisly grte to Client unc1 ths

Ageeent.
i~ FEES

a. Clien shll pay Vig the licee fees an th Maten
fees for the Soft spcifid on the applicable Schedule

with 30 days aft receipt of Vign's invoice. Feei for
subsequet Anua Mate Porioc (as th te is deled
in Seoon 4) will be invoiced gn the Maintece imveai
date and ar due mth 30 days af rept of Viget's
invoice. Allice fes pai hede ar nodable,
ext as prvidc in Section 7.8. below. Al Sof wil be
shppod FOB Vignet's si. Invoce ma cota shppin

and halig chges.

b' Client sh pay my ot fee. an prs spcifed on a

Schede or Asisneat of'Work with 30 days af rept of
Vigne's apliable inVoice.

c; Al price and fee are in U.S. dollm unew ulhere
! speoited All amounts payable un th ~ ue

C!lusve of ii1 saes, us, vaue.ad e:ise, pr,
witholdig. and oth ta a. dutes. Client wil pay al

taxes and dutes assesse in cormtion with ths Agrent
an Client's perormce hc:er by any authorty. Clit
will promy reimbuse Vigett for any an all Hawaia
tacs or duti tl Vignet may be requd to pay in
coeotion with th Ageet or its peomi. Ths
provision does not apply to any taes fo wlch Cliet is

exept prvied Client has fushed Vign with a vaid ta

axpton ceficate, or to Vigns in or fraibi
tas.

3. RERODUCTION OF TH SOFtwAl

ii. Vign shl prvide Client with a sine copy (th ''M
Copy") of ea Soft product lice heeun. Subjec
to th ot te and cotion he Client may us tl
Ma Copy (inii al Updte, prvi he) to
inll the nwnbc of coies sped on th ret Sche
on Client's compute sccrs) in accorce with t1 licese

grt
b. CHan may also (1) ma on tOpy of the Ma Copy for

arhival puse, (ü) inll on cop of th Soft at II
ba location for its use ony as an \\en necessa for
bu reon purse in th event of Client's pri
couti fality beo:g inople, (il) in ii
adtion copy as ncssa to acodte II move of th
instW Sofu fi ~ lJ~ to another (pvide tlt th
orinaton is reoved aft th ne se is
option), an (iv) copy the intaed coes of the Soft
onto syste backp med to th eKt necena to
acod Client's norl syst backp rout.
Ote, Client may not copy the Sofl, in whole or in
pa

c. Client Wl assi al respbity for the quality of th
copies ma her. Client sh ínlw: Vig's
copyght notis), propeta rits legid(s), and o1
incia of owp on al co. in th totet lld fort as
those tht we contaed on th Ma Cop. Client ii pay
all duplication an dibution costs in by Cliei by
copy th Soft. iid sh1 also pay aplicable use taes,

custo duties an siii fees.

4. MAANCE AN OTH SERVICE
a. Prvide Client el to obt miteice sece

("Mintece") to a Pro¡r a: pays al applile
Matee fee, Vign &h prvide Client with th
follow Mate sece for th peod eoci on
th da Vign delive th relevt Prgram to Client

thugh the perod endi one mve ye th (th
"Iitiii Matece Perod"):
i Updtes to th Prgr. An Upte sh me a
subset release of the Progrs) th Viget ma
generally avaiable to its cur Ma c;omers for
the Progrs. Updte inlud RêÕiieiú, deed al
sohiim. clges an coection to th Prsr as ar
requid to ke th Prgram in substtial eo with
the applicable Doctaon ii tht ai c:te by Vignete
ll cotion for deects in th Prgr. Updtes sh not
inude imy reea opton or futu pruct tht Vignett
licenss sely.; an

ii Web-based sup conisg of inortion on th
most C'en reeae of the Prgr thou Vign's web
site, inlud a.valale R.emts; an

üi Prvi Client elect to obta Vignet's telepone

JUpp sece ("Phone Supp") !Id pays the Phon Suppor
fees speced on the applicable Schedul, Vignet ahl
prvide Clien with Ph Suppor in th form of adv.i an
cowil vi teep regardi Client's us of the Prpm
for th numbe of pesons spifed on the aplicable
Schedule. Unlesi otherse spcifed on th relevat

Schedule, Ph Supprt sh be prvided fr 8:00 AM to
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6:00 PM (Centra. Time), exclusive of holidays obsered by
Vignette.

b. Upon expiration ofthc Initial Mainten Period
Mantnace shiul automaticaly renew for sucCssive annual
periods (each an "Anual Maintance Period"), provided (i)
Vignet cotiues to off Mfinterce for the relevt
Prgram(s) to its geerii client base; (ii) Client pay the
Maitenance tc appUcalç fur th relevant Amal

! Matenance Period, and (iil) CHent do not terinate
Mantan by prviding Vignete wIth at leut 30 dl
written notcc prior to the iririon of the applicale Initial or
Annual Maintece Period. Matean fe for the
Progr(s) shal be cioulated per th applicable Schule. All
Mainteance fcs shl be due and p~ble at the begiing of
ea Malnteice Perioc Fuer, Upda shaH be deemed

Softar:f puose. of this Ageement

e, Clien pges to provide Vignet with alllnrmtion and

materials requested by Vignete for UJe in replicatin

diagosing an COectng an et or other Program problem

reped by Client. Clien acknwlecl th all Update
provided by Vignette wil be cumulative in natur, and

therefore Client agees to instal all Updates prvIded by
Vignete Clent fu acowledges th Vignet's ability to
prvido satisfary Maii is dependent on Cllent (I)
intaling aU Update and (ii) providin Vignette with the
infurmaton neceslU to replicate Progr problems.

d. Vignet shal not be obligad to proide Mantece for ll
softe oter th th~ Progr (includin all Updas) as

deliverd by Vignette to Client. Exce to the eX1ent Vignet
riodlfies the Pro¡¡ams pursuat to the provision of
Maintence, Vignett shall have no obligation to prvide.
Maintence fO an Pr that has been outolæd or
modified by an pa, including Vignet, or fo any Custom

Softar.
e¡ Vignete shall prvide coulting and tring Serices (ca

an "Assignent"), under the terms of this Ageemen ageed to
by the paries and speced on one or more scpely exected
Schedule(s) or Asignent ofWorlcs), In the event otan

contUct between ths Ageeen and an Assi~ent ofWori:
, the provisions of me Assi3Ment of Wor shall preail. All

Asslgients sha be biled on a time and materials basis at
Vignett's then.c:ent consulting rates unless óterwise

agted in writing by th paries. Any nita limit refd

in an Aisignent of Work shal be an esmate only fu
pises ofClientsb\ii and Vignc:tt~'s rCBOI.CC
schedulin imless expresly sted to be a defuihive limit.
Vignet shal hae the nsh to wie third pares in perfance
of Assignments herde and, tò pures of this Aseeent,
all refeence to Vigiete or it emloyee s!u be de~d to
include such thrd paries. Client shall provide Vigne iuss
to its equipmen syss and other failties to the eidcnt
reaonably required by Vigiet fo the perorance of

Assignents hereunder. For an on.site sorvces requeted by
Client, Client ags to reimburse Vlettc fo its actual,
reable travel and oter out-of-pot exses incued.

5. CONFIDENTY
ai An bulòiness, opertional or teoici Infiation provided to

Client by Vlgnete hcrder th is make or otherwise
identied as confdendal or proprieta, or that Client knws or
should know Is codential or proprietar, theSofta. and

other dellverables fuished by Vignete (including, but not
limited to the oral and visua infoation relating theret and

NO. 2955

provided in Vignete'S trng classes, scminar, and

publlc:loi), wi rhe ics of and prIcin under this

Ageement (collecively Vignet's "Prrieta In1òl1tion")
con vauable and c:nñdentiallnrmon that is
proietar to Vignlm and to third paes from whom Vignete
ha obined marketing righ (the "Tbd Par Licesors")
. and wh.ich inoludea and coitueB trade secet and '

unpublishd COyrglted materiiu of Vignete and the Thrd
Par Licens. alent agr to inn th codenality
ofVignen's Proprietar Infoaton and to only use it in
çmng out its nghts and obligaon under dilB Ageement.
Nothng in ths Ageement shal be consted to covey ar

title or owship righ ro the Sofe or Propriet
Ination to Client. Client shall not sublicee, rent, assign
trsfe or disclose the Proprieta Inoration to an th
par and shall no reprouce, perfnn display, prep~
deivative works o~ or distbute th Propriet fnmian
except as exssly petìued in t1s Ageement. Clien shal
not diolose the results of an benchark tests altho Progrs
to an third par without Vignette's prior wrItt apval.

Clicm shal mak oomercly reonable effrt to prevent
the theft of~' Prrietar Inrmaton anor the dlc.osure,
copying. reproucion, perfce displ8), ditribuon and

praron of dervave works of the Proprietar Inrmon
cxce as eiresly a:izd hein.

b. Vignett ases to malntin the c:derilaUty ofbuslness,

operon and other inormation provided by Client kl
Vif¡ette hereuder, proided Juch inormaton Is maked or
oteiwlse identified by Clent as cadential or prpriet or

is of a na that Visneere know or shod kn is
cofidential or prpr/ctai (also refe to heein as
"Prpriet Inrmation"), and. wil only us it in ca out
its rights an obligatiOt under this Ageement.

c. Bot pares asree to r~trlct acss to the Propieta
1nllt1on of the ot omy to iuploy who (1) reuir

Ilccs In the coc oftbelr lIliißIed duties lid repoibiltiea
in c:miecton with th Agrement, and (ll) have ageed in
wrlti to bc bound by provision no leS3 restictve tha those

set forth in thi Secon S.

d. The codentiality obligations of me paies rcgding the
Propriet Ination of the oter shall not aply to any
malaI or Infaton th (i) is or beces a par oflle
public domai thrugh no ac or omission by th receivng
par, (ii) IJ independently devcloped by employes oftbe

recivin par without use or reference to the Prrietar

Intion of the other par, (ii) is disclosed to the receiv
pii by a third par th to thll receiving par's knowledge.

WII not bound by a codetiality obligation to the oter par

or (lv) is demanded by a lawfl order fr an co or an ·

boy empoered to issue suh li orde. Eac Par agees to
notifY the other promptly of the recipt of any such order, and
to provIde th oter wtth a copy of such orde.

6. TERM AN TERATION
ii This Ageeent shal contnue in ftce lid effeot perpetuly

unless terminated pursuat to its provsions.

b. Ths Ageemen, an Assignen of Work, and/or iiy IicelUe

~ted hereunder may be terinted in acrdan with the

foIl ow:
i Visnenc may terminate ths Ageement, an Assignent

of Work and/or an licenses granted herein:
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A Upo 15 caenda day notce if Client uses,
tranfers or discloses any of the Softar or other

Prriet Infonoa.on, or any topy or modification
thereot; in vIolation of'this Ageement, uness Client ha
fuly cured such breach withn such IS da period:

B Upon 30 caenda days written notice üClient has
bred an other material provision of this Agement.
including wlur to mak payments when due, and such

breac is not fuly cud withn iiuch 30 day period

ii Client may terinat this Ageement or an Assignent

of Work on 30 caendar days written notice if Vignette lu

breaced any materi provision ofthls Ageement and such

breac is not flly cued withn such 30 day perod.

e. Upon terination of the Ageement or an licanse(s) granted
herein, Client's right to uiie anor posess the affed
Softare an oter related Prrietar Inrmlltlon shall

immedately cee. Cticnt shall imediately stp usin all
suc Propnet Inrmation (including Soft) an shal

reum all coies to Vignet excet tht Client ma insead
chooe to delete all inled CQpies off of s. and all sto
media possesed by Client. Client shall provide Vignete with
written certification si¡nd by an offoe of Client that all
coies of the Softare have been retured or destrd and that

Client ha reaine no copies.

~ An ineopleteAasi.t ofWors) shalL be temiinated
cocuently with this Ageement. Clien shal p~ It pro-ra
portion of any Assignent that l. incomplete at the time of
icinaon imd for which payments have not bee made and

Vignett shall deliver to Client coies of all suçh ineoplete
work fur whicl payen ha been mad, unlass any iippliaile
licese fu such work ha& been terminaed,

e, Ternation ofth Ageement, an Asignent of Work or anyi licese granted he shall not limit the reedies

otherwise avalable to eith pary, inoluding injunctive relict:

7. WARS
a; Vignette warts that fo tho first 90 day fullowin deliver

of the Prgrs to Clieiit (the "Waranty Period"), (I) the
Progr as deliveed wil perfunn susttiAlIy in
confumilloe with the applicable Doenton, an (il) tht

the dicita or electnio media on wheh the Programs and the
Docuentation are distrbuted ere tree :lm defect in
materials and workmanhip. Vignet does no warant tht the
F'grs will opera In cobintions except WI speoified in

the Docenon Notwiihstaålng an othr proision of
this Apeiment, Vignette iud Client acowledge that Clien's
use of the Sofè or other deliverables provide hereunder
may not be uninterpted or roar-free. As Client's lOla and
cxclusive remedy an Vignet's entire liabilty for an brea.

of the fogoin waranty, Vignette wil, at its sole option and
expee, promptly repair or replac an medum or Progam
which tlls to meet this limited warantY or, ifVignct is
unable to repair or tcpliw the medium or the Program, retùnd
to Client the applioable license fees paid upo retu of the
nooCQnfonning item to Vigne.

b~ Vignet wats that its Servce provided horeide shal be
performed consistent with generally accpted lndusti
stda. This warranty sha be vaid for 60 days frm the
dae ofperormancc of the relevan serice.

e; Vigntte warants to Client that Vignette ha th right to eníe
into this Aneement an to grant the rightS and licenses herein

and, tht to the best of Vignete'S knowledge, the Softare dos
no iiie an patent or coight or violate an other

propriet rigts oh 'tird par, Vignet's sole and

exclusive obHptian an Client's sole and exolusive remedy,
fo breac of ths waranty with rcspec to intellect proer

or prrieu ri$hts of an kind, is Vignete's indemfie:on

of Client as sefonh in Section 8 below.

d. Provide that all date data provide to the Prgr Is in ful 4

digit ye fut, Vigete wamts that the Prgrams as

delivered to Client b) Vignet: (1) hae bee designd to be
Year 2000 oolliut, which &hl include as an ilhuiran but

not a limitation date da centu reCQgntion and cacuatlons
that acmmod sim and multi-centu tiulae and dae
value: (ii) will operte in substtial acdace with th
Doçuenon prior to. during and aftr the caQtcI year 2000
AD; and (il) shall not end abnrmally or provide invalid or
inCQlTeet results as a roult of dat da specally inoluding
date data whieh rereents different çentLes or more th one
cent. Th fogoing waanty shall not aply to (Lv) thd
par softare th is or may be used in councton wit the
Programs, inehidins datas and operiing systems vendors,

(v) an non-copUan to the ext caused by harware. thd

par software or applicaon an cont developed with or

operng with the Pros as delivered or (vi) Client's use of
oter th a cuen untered release of me Prgrams ifuse of
a. cuent. unaltered releac of the Ptog would avoid the
noncofoan Client is solely responsible fo all S)te
integrion an testing of the Sofe in a tUlly Yea 2000-
copUim opeiiting environent, includ all hadwii,
s)'te softar, databases. netork enviromen, and ot

intratig- ccponer.

e. Visnei war tht it wil use CQnucially reaonle

effor to ensure the Softwii as deliverd by Vignet do not
oontlÚ vises wor, Trojan hoes or otr unnde
mallcioUi or destnctive C4c ("Maiciou Code"). IfMaliciou,
Code is discovered in Softar as deliveed by Vi¡pet,

Vlsocte shall provide Clie with a clea CQPY that do no
CQntiin si. Malclous Coe withi 30 da followin Client's

notice to Vigne ofa brea of ths war. Hoever,
Client is hereby noed that th Softar may contai time-out
device, tounier devlce antVor oter devill inteed to

ensure th limits of s. paricular license will not be exceded
("Limiting Devcesn). If th Softii do contaln Limitg
Devices, Vlgettc shall enure thll Clien recives an coes or
other materials necsar to use the Softar to the limi of

Client's license,

f. EXCET AS EXPLICITY STATED IN THIS AGREEMENT.
VIGN'I MAS NO OTHR. WARS, EXPRESS
OR IMJED, INCLUDING TH IMLID WARS
OF MERCHABIL, NONIR.QE AN
FITSS FOR A PARTICU PUROSE.
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8; VIGNETTE INEMNITES

a. Vlgnette wi II dcfcd or settle, at its eiq:ierse, any acon
brougt or allegaion made agst Client to the ~tent that it la
baed up a claim tht the Softe, as provided by Vignete

to Client under this Ageement and used within the scoe of
thÍl Agrement, infinges an coyright, trade secet U.S.
patt or other proieta right, and wil pay an costs,

daiag.and rcasable attomeys' fees atibutale to such
, claim tht are awarded ~nst Client. Vignette'S obli¡aons

hereunder lUe cotiget on the followng coditions:

I Client must oatii) Vigii.e in wrting pl'pLly aJl;r

CHent bemes awar ofa clalm or the posslbllty thereof; and

¡¡ Client mus grt Vignete the sole contl of the
setement, cxpromise, negoiatIon, and defese of an)' such
acon; and

11 Client must prvide Vignet with all Infoation
related to the aáon that is reasonably reqiiestd by Vigne;
and

iv Vlinct~, at its option, (A) ob1 the righ for
Client to cotinue using the Softwao; or (8) replai or modify
the Softare 80 it is no lon inlilngng, or (C) tec the
applicale 1ii:e(s) and remove th Sottar If Vignete so

termnates the applicale Iicesc(s) and removes the Softwae,

Vignete shall re1ù to Client a prrata poon oithe licee
itos pad fo such licensees) based on straight-line

depreciaton CM a 60 month period followg the relevant
delivery date(s). .

b. The fogo indemnty shal not appl)' to an infrlngeient
olalm to the exent arisin fiom (1) Softare th ha ben
modified by an)'e othe than Vignette; and/or (ii) Client's iisc
of tho Soitare in conjuniion with Clien dat where use with

such data gave rise to the in&ingcment claim; and/or (ii)
Client's use of the Softiie with other softare or hadware,
wherc usc with BUm ot sofare or hsdwa gave ri'e to the
infingement claim; and/or (iv) usc ofotcr th th most

current, unalterd Update to the Softare if suc clai would
have bOC avoided by the use of suc Update and/or (v)
copliance by Vignette with designs, plan or spcdfil:lon

fushed by or on behalf of Clieni

c, Visuette wil indemnify and hold Client haless fr all

acualiahilties, danag ii IOSles incurr by Client arising

out ofan lega acon baed on any clai ofwr deth.

bodily injiiry or phyica detruction oftable proper to th
exent relting from an ac or omission ofVignètc in the

perrincc of its duties hereunder. Th Indeity spefied
in th subsection Is cotingent on the conditions spcified in

sub8eoton (ii)(i)-(il) iive.

d. Vigncie sha no be liable heer fu any setem.t made
by Client without Vignet'S advace writtn aproal or fu
an awad fiom an acon in which Vigncm was not grd
control of the defese.

ie¡ The piiles agcc to cote in god fath in the defee of
i an lega acion or suit that causes onc pa to invoke an
i indemnty hereunder.

fj This Seeon 8 states Visnett's entire liabilty and Client's
exduiiive remed tor lDrrlnge.ment ot intellectual propert
risbts of an)' kind.

9. CLIE INEMNIES

a. Except to the cxtet Client is entitled to indemnification under
ScciOJ 8.a. abve, Client wil defd or setle, at its expense,
an :aIon brougt or allegation made aga Vignet to the
extent that it is baed UPOl 0) a claim thai an materIals, as
provided by Clien to Vignete under ths Ageeent. intin

any patnt i;ight, tre sec or other propiet or

Intellectua prer right, or (ü) Client's use of the Sofar
includin but not limited to, claims tht Vignet Is Hable fur

cotributor ingeent of a copyight, patent, tr sec, or

oter prriet or intellec proper rigi of a thd pa,

or that Vignete i. lioble in tort or under stauto liabilty fu
detåation, invasion ofprivsc. or similar theoes oflaw, and
Client wil pay any i:st, daa¡, expenses (including

renable atte)'' fees) or liabilties resultin from or
iiising out ofVignene' B payments to thd pares due to such
acions or cls. Client's obligation hereunder are subject to

th following conditions:

i. Vign must notify Client in writin prly af
Vignette becomes awa of a claim or the possibilty thref.
and

jj Vignet must grant Client the sole cotrl oftbe

settlement copromse, negotiation, Ild defense ofansuoh
acion; an

Hi Vignetc must provici Clicn with all infurmtion
relate to the acon that is reasonaly reuete by Client.

b. Client will indeninr and hold Vlgnci harless from all

aeailiabiUties, diis and losses incmed by Vignette

arsin out of aa lega acon hued on Ily claim ofwrri
death, boily iiur or phyica dcstlcton of tagible proer
to th extent resulting from an sets or omissions of Cliont

herder.' The inelMity specfied In ths subsection is
subject to the conditions specified in Subiecon (a)(iXll)
abve.

c. Clien reprsents and warants tha It shall coply with all
laws, rues, an reguatom of the United Stte and othr
countres th ma be applicable to the Softii or to Cliene's
aoivities unde ths Agccent Client ag 1X Indemif
and hold hiiloss Vignette fr allliebilies, ci,

losses, cla, acom lUd e:penea (including attey' tès)
arsing ft broa of the waranes or Client's obJigaiOl set

forth in this parph. The indemnity specfied in thLi
subsecton is subjec to the condition spcified in subsecioll
(a)(i)-(iii) abe

d. Client shall not be liale hereun fur any settement mad by
Vignette without Client's advance writtn approva or for an

aWlld fi an acion in which Client was not grted i:trl

of the doe.

e. The panes agee to coper in go faith In IDe defense of
an lega aeon or suit th cases one par to invoic an
indemnity herr.

f. This Section 9 state Client's entire liabilty and Vigiiittls

exclusive remedy for infrngement of Intellectual propert
orany kind.

10. LIMIATIONS OF LlABll

a. TO TH EXTENT PBRD BY APICABLE LAW.
EXCEPT WI RESPECT TO VIGNETTE'S OSUOATIONS
UNER SBCTION 8, NOTWSTANDING TH FORM
(E.G., CONTRCT, TORT (ICLUDING NEGUGBNCE)
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STATUTORY LlAn. OR OTHRWI) IN WHCH
AN LEGAL OR. EQUIABLE ACTION MAyaS
BROUOHT AGAIST VIONE'l, NEmæR VIGNTI
NOR ITS TH PARTY LICESORS SHA BE LW3LE
HEUNER FOR DAMS WHCH EXCED, IN THE
AGGREGATE, TH FES PAI BY CL FOR TH
SPECIFIC SOFTAR OR SERVICES WHCH GA VB RISE
TO SUCH PAMGES.

b. TO TH EXTNT PERMD BY APLICABLE LAW, 1N
NO EVB SHA VIGNTT OR ITS TI PARTY
UCESORS BELIi:E FQRAN SPECI..

i INCIENTAL lNIRCT. EXEMPY, PUNlV
DAMGES, OR FOR AN DomEcr OR
CONSEQUE DAMES, INCLUOlNG Bur NOT
LIITD TO THO~ FOR BUSINSS INupnON OR
LOSS OF PROFIT, EVEIP VlOE' HA BEEN
NOTIFlEDOF TH POSSIBILIT OF SUCH DAM.

0, N011 IN TH AOUEMENt SHA LIM BITR
PARTYS LIBIL FOR DEATH OR PERONAL INJUY
CAUSED BY A PARTY'S NEGECE OR LIALlIY
FOR FRAUD.

di The provisions Qfthis Ageement a1toc th ri$1c between

Client an Vigtt. Vlgn' s prlcin¡ refecs. tlsll1ocon
; of risk an the liitaon ofliabllty spcced herei

iil. MISCELLUS
II In th event ~ acIon is brgh to enfce any prion I1

ths A¡ci or to dei a bre oftbs Aøcccn the

praiing pa ahl be entitled to recver, in a.tion to any
oter amouts awar, riable legl and oter relat cots
Ilndexenaes, includinsa1 fees, incued thereby.

b~ Client shall comply with aU ti curent ex and impo
laws and riisu1ation, of the United Sta imd such oter

governents as are appllcnle tQ the Softare. Client hereby
certifies th it wlU no dí~tly or indirecy, expo re-e
or transship the Soft or relatd inforti media, or

produet in violaton of Unite Staes lawa and rolatoD5.

c: For eac Prgr lICQd heunder, ¡frequ by Vignete,
Client shal pliu the vignei "Powered by Vlgn~e" or
similar tye of logo ("Logo") and bot link provided by Vignete
on Client!a homo pa(s). Therefo, duin the tcm oftls

Agent, Vign gran Client a limte licee to us the
tremaks seleced by Vignet fi the sole wid exelwiive
pure ofpbicing the 1.s) select by VIgnete on Cllene's
home ~s). Clien shaH not var the appeace of th
LQgos) or an trademar cotained thereIn in any way, Client
wil replii or remove a Logo that Vi¡ptte 1i in Its

reonle dietion is hot at approptiate dlspla.y of Vignete' 8

ma Notwtanding an oter provision ofthii Agøement
an and aIlsliøh serIce in, tt and trad names
er, an shal. rc th eKlualve propery I1 Vignette ai all

goll Ill'iQl OUt ofor relatn¡ to Client's WIt otth Logos)

or trademarks ahl inure to tho beeft of Vignette. Client will
no tl an ilmé l$e iiy aoon or poition in coict with
Vigne's ownership of the Logoli) or trademaks. Th ri8hts
grted to CUen hereer wi 11 terinii upon an
temi1Won of th Agment. Clien shall cofu to all

. applicale laws related to iUt use of suc tremarks, seice
maks iiò trade niics.

d. Client may not wlgr ths A$ment or an licelle graned or
crea hereuner whether by option orlaw, chane of

contl, Dr in any othr maner, withot the pr wrii

ooent ofVlgnei which coent shll1 oottie wie850rly
wItheld. Notthtading the ilregoing, Client ma ßSsIgn
this Agrent to an Afiiate of Client proided thln (i)the
a.enec ag in writi to be bound 131 the tert ai

cotions of this Agment, (ii neither Client nor th
wignce ar in defalt hereunde, (üi) the wlgncc is no l\
copeitor ot'Vignetc, an (iv) Client egto rtm liable
fi an breii of ths Ageeent by the asignee. (" AtliUat"

ots par shal mea sud par's pat coon an éJtity
under tle contrl ofsuch pii's paen cxrton at ai tier,

or ll entity cotrlled by s\.ch pa at any tili, "Control" shal
mea the power to direc or eaus the direon of the
manent and policies of th enty thr the owcnhip of
mOre th SO% of the outsiang votngintereti in suc
enli.)

e. The paes iie lndepndimtøo and iing in ths
Agecméi sha be deemed to m. either par ii Bient,
employee, paer Or Joint ventur of th other pa, Neither

par shal have the auority to bm, commt, or otheriiie
obliga the ot pa In an manli whaver. Vignete
may us Client's plii tet name to Hat Clie as 8. cutom of
Visnett"

£: Duìi th ter of ths Ageeméi and fur six montb

thereaer, both paes lleeno to soliøit or to ofi
employent ro aremplO) of th oth par without It'S the
other piis prior wrtt consent.

g. An notice re under ths AaCCC7t shall be given lr

wrting and s. be de effve up iiaìlln byfi
clas mall, Pferlyadssed and pota ptd, or denver
by coer SOMOO to the ed speotied on the fá pa
hereof or to such oi:adesa as the paes im designe in
writing

h. If lI poon of th Agment la detelted to be or becomes

unforcable or ilopl, sii poon Mal be dec4
Illiminii and th tende of this Apeni sha re in
ct in a.rd with its tet as modfied by lUQh

deleton This Agt sbal be goed by and inetd
in ac with the laws oftl Unite Ste and the St
of Hawau, eiçluding ita choice of law rules.

I. DctnitiOIs s(l furtin an pa (J this Agemt shall apply

to all pa ofthis Ageeent. In the cv of ii contiet
betwee th te of difft pa of thi Ageent th
fbUowÙ' order of priorty shl aply¡ íi the roev

Schule(s); aeo, therclc:ant Asslgneiii) of Work; thrd

the Exlblis¡ an íòh, the Ageemen.

J. CUentshal pert Vign by an reasoile iid ápproiat
mews to verif th Client has coplied wIth the ~ioof
Secon I (Softar Uece)i S (CôdenlÙlty) and 6

(Tmnnaon), and Client øg 10 co fuly with suc a
verficaol'. Verificaon sh be at Vigne's exse uness
Cliéi is in lIteal bre armis Ag. All ai.
verIfications šhal ta plac upo not les th thee busines
days notce to Client, during Client' a regu buiness li
an wil be conducted in a mmr designed to minimize any

impac on Clien's normal bWlinCl operons. Vigi ahall

be eniltled, in addítQl to ii. other lega remedies, to obt
injunctve rel1cfto ence the te ofSecon 1,2,5 and 6.

k. The mllowing term and condltio wil suive ternaton:

Secon l(b)(eicocl't fo the firs 2 seteii), 2. S. 6(0), 6(d)
S, 9. 10 and 11.
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I. IfCIier is the Unted State Goveiment or an cotrac
thereof; all licees grante hereunder arc subj ee to the

following: (i) for acuisition by or on behalf of ei vilißA
! agencies, as necsar 10 obtan proteion as "comercial

computer sottii" an related docuentation in acdan
with the ters of this Commercial Softe Agement as
spcciñll In 48 C.P.It 12.212 of the Feder Acuisition
Regulations and its succssors: (ii) for acuisition by or on
bchafofunits of the Deparent ofDefee ("00001) lI
necessa to obtan proicoo. as "coercial COputer
softar" and relatd docentation in acrdance with the

ter of this coercial computer softare lice as spccified

in 48 C.P.R. 227.7202.2 of the DOD FAR. Supplement and
ita sucsor.

II. This Agment (ineludlng the at~ Sçhedulcs, Assignment

ofWork(s) Exhbits and refnced attents) consliuc the

entire agement between the pares regading the subjec
mater hereo and supesede all prsals an prior diacussions
and writin¡ beteen the parics with respect there. Th
pllies agee th this Agement caot be altered, amended or

modified excet in writi th is silPed by an author~d

representative of bo pares. It is expresly ageed that the
term of any Client puhase order or other ordeing doen
(except for mutally execud Iioense Schedules and
Á!sigtmenta of Work) shal be withut fo and effect.. Ths

Ageement shall also supersede all term of an wuigned or
"ahrlnra" license incuded in an pacage, media or

electnio version or softe licesed uner a Schedule.
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EXHITB

Te!T and Condition for Non-U.S. Corpratlons or Entities

rtCUent is not ll c:ration or other lega entty fonned in a. state of the United State. the tes an coditions of 
ths Exhibit B shal apply to

this Agement. IfCUent is a coation or oter lega entity 1bed in a awte of the Unite Sl:es, this Eidbit B is inapplicale.

t. Notwthanding anytng to the contrar in this Ageemeri, Vignet may give notce in writig to Client to iciii ths .Aeemert, with
immediate effct:

a. Upon (A) the intitution by or agnst Client of insolvency, receivership or banuptc adinistation or compulsory windinf;-up
predigs or an ot proceeding for the senlement of ClIent's debt: (:) Cllent's mal my iwi¡ent for the benefit of
crditors: or (C) Client's liquidaion, dwolution or ceasIng to coduct business in the noral coe;

b. In the even that liy CUent legislation Or eicle cols under applicable law prclude Client fr malng payments to Vignett

in Unite Sts cuncy for a period of 60 das; prided, however, that terminaton under this subsection shall not relieve Client of

its payment obliptions under this Ageement; or

Co Upo th enacment o£an law, 01 regulaton by 
an governenta aurity which would impair or restric (A) th right of Vignet to

termna this Agment as herein pro'Vdcd, (B) Vignete's right, ride 01 i.st in the SoftAr and the inlelJec propcr righ

therein and thøret, or (C) Vignet's rights to rcclve the payments unde this Agemen

2: Client represents and wats th th provisions of chi A¿ecnen, iu the rights an obligaons of the paries hereuder, ar en1bble
unde the laws of the countries to which th Softl1 wil be delivered and in whch the Soft wil be used. Client ages to inemntY
and hold hiiless Vignet from all liabilties. damags, 10SBOS, claims. acon and elenses (including ats' fe) arising fr br

oithe wares or Client'a obligatIons set fort In ths paragaph.

3. CHent represents and warants tht no eurency i:ntrol laws prent the payent to Vignete of an sums due under this Ageement.

4. Client ropresents an WB1ants thai as otth. Effectve Date of thla Ageeent. no coent iiprovaJ or lWthrizan ot; 01 deignation
delaron Ol tilii with, an governental authorty which ha no been mae Of obtaied by alent prior to the Effve Date, is reuird

in ooeclon with the viiid execuon, perfance and dclivClI' of ths Ageement. !fthe laws Dr reguation ofany coi. require thh

Ageement to be aproved. registered or notified with or by any ¡ov~cn aurity, Client wil be solely respoible for .i.

obligations. Vignet wil have th right to withold delivery of the Softare unl It ha reived satisfeciy cvidcice tht an reuired
aprovals, regsttion or notcations have ben obtain Vignett will provide Client y,th such assistce as Client ~ rellonably
request In malS or obtning an such apprs, resistration or notfieaons. In th event th ihe issua of any approva, registron
or notlfCAon Is conditioned upon an amendmcn C1 modficaon to this Agent which is ura.tale to Vignett, Vignete wil have

the right to temi this A¡eement witout fuer obligaion whatsoeer to Client.

S. Clien wil advise Vignet of any legislatioIl rule, reguation Or other law (Includin but not limited to an cuto, ta trade, Intellec

proper or taiff law) which is in effct or which may coe into ofct afer th Bffective DatG of this ~eemeni which afct th

imtion of the Softar Into, or thii use an the protection olthe Softare within the countr or countries to which the Sofare will be
slupped and in which the Softar wil be used, or which ha a maerial effect on any prsiOl ofthl. Agent.

6. Ifany withholdIng or simar ta must be paid unde the Ia.ws Df any count! ouide of the U.S. bued on the payent to Vignet speclticd
in ths Ageeent, then Client will pay all such taes and the amoi payable to Vignett uner ths Ageeent will be ìnlled suc th
the amounts acally paid to Vignette wil be no less than the amounts Vignette would have recived notwtbtading suc ta. Client wil

provide Vignette with writt docentation, lnelud coies of receipts, of an and iil auoh taes pad in connection with ths A$eceni.

7. The paes specifically dUclai the T. Convention on Cont fo the Interational Siie of Go.

8. 5xeq fur acOl for prlimiar injunctive relief an aeions to en the decision oftha arbitrs, all dispute arsing out of or related
to ths Ageeent including the sco, the cotrcton or applicaon of ths Agent, shal be resolved by arbitration in a.rdance with
the commercial arbitrtion rues oftbe American Arbitntion Assocaton then In force. The arbitron hearjr1 and all mcctings puUll to

this seçto. shal be held in Autin. Texas, and shall be i:duc In English. If the pares caot agee upon a tinle arbitrato within 15
da air deaid by either of them. eao par shall select one arbitrtor knowledgele of the coputer service induSl1 and notUy the
othor of Its seleoon. and such two arbitrors shal selec a third. The lIbitrtor(s) shal coduct a heang within 30 days afer their

seleçton. A majority of the lUbitrtos shal deterine th deisionawd, which shal be rendered with five days af thc copleton of

thc heaing The decision of the arbitrats) shall be fi an binding up the paes boh lI to law and to il, an shall no be
appable 1. any coun in an jurisdicton The expenses oftb arbitratos shall be &led equaly by the pares. Noting in an
indemniñ(ltion provision hereunr shall be cotrcd as havng an bearng on the award of attrneys ièes under this Secton The
provIsions for Inte,gatlon contained in this Ageement shall also apply to the adissibilty of evidence In an dispute subject to arbitration.

9. Ths Agement is in the English lan only, which lane. shall be cotrollng in all respects, and all versions hefin lU otcr
lai shall be fo acmmodaton only iud shl no be bining upon the P~C$ hereto. AJI oomuncatioi and notces to be made or

given puruønt to this Agement shiI be in the Bngllsh langue. Les partios aux présentéa cofient leur volonté que occ covention de
m&mo que tous tes docen y ooprs tout avis qui sy ratté, solent rédig6 en lan anaise (trslation "Th paries confnn that

this Agement iid all related docentation is an wil be in the En¡lish iange.'~.
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10. The terms and coditions of this Exibit B shaJI surive terminaon oftbe Ageeent.
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